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•-J -- . '""the. tl~ ittg. débMé ébout s~tutoty lntetprelatfott has bccrt profou~dl; affectcd by lhe .. 

1tttródu~iloi'ot Alle } éhol~J!> the-s~y b[ l~gal lnstltutlott:. Prlor_lo '~ ~Vén_1, · . 

1ega1 !t:!hfliili'.i h~d tellé .urt lhMf.!~s CJf clvic virtue. argufi'lettts ábout judicial acUvtsn,, attá· , 
, · .. ~ , , .• • . . }l ·r ... ~f 

uttdetstandlnai bl thé ótltltutl ~ünsmuUoMi nrrangetrttmt to sltape theit debate. the rtrst ... \ 

mcnUutt of ArfoW1é lttit,o~stbitity thcorcm and the subsequéttt chaos resutts proved quttc a 

bombshcU fót tllls éhterpftsé. As ttoted by Judge Frank Bástetbtook1 

Bctttuse legtsl11tures comprise many tnctnbers, they do not have 

111tttcttts" or "deslghS;' ": It is not only ltt\possibte to renson 

frottt olie Matute lo anolher but álso lmpossíbJe lo reason frorn 

one or more scctions of a statute lo a prublém hot resolved . ... 

The é,tlstettce of agenda control lwithin a 1cgislature] makes it 

tmpos!lbte fot tt court -- eveh one that knows cach leglslator' s 

coMplefu tabló of prefetences _c. to say what the Whole body 

wouid lillVc! doM wlth á ptoposaí ll did tt<>t córtsldet in fact} 
. . :. ~: . . 

In fact. orle eanttbl rulé óut thé pt>ss1b11ity that, r áced wilh fHll.h.g n gap rn a statu~. thé 
' • • ' • °' -~ ·-• • , -~ • • t • :. ¡ : ~ • , . : )~ _.:-, •, • 

leglslatuté_ wou1d pü(A ~t~\flslllri tlear1y coiitJ:aty ló. the imwisi~tts ot-.thij_ uflg~rtAf§tAtufü~ : .:/·~;}/ ;· · 
' '. ~-·: • •·_., '· ·-:· -:~ . - # •. i ; ~~ • • • • • ; ~. -t ~::t~•·:· . .:: J ~ : '' ;'._·. ·:•· 5it~· ~~~- i . • 

. WJtell lhlt ~é:FMtJ~éd léiAI &chulllh, lhey w.~r( undetsfl!Hd&bly ata, ~d, bbJtct1~?~;,1i~,; : 
we~ foud a~d._ &Wif~, -/~d~-~ Mtk_v~ crllÍélted pubiie tl~6~e~}S be~fiA éo -~ (~~~ f~~li~~u:l~_-11111t'.' 
be useleés tor te¡a(Áchoiatá; fn Ms lfittoducUutt tó 11 aytttpu§lutn on 111w. llhd ·publli chc,le~;'ht-I'.Yit';i.:;· 

,. , , . . -· ·. . . . :.r .. · .; . 
' : ' ~i;\¡ 

• • , .... . , ,· ..,.,11.:0.. ._ -··.,.,,,. ,,A· .... , •• •, ;,.,ª . .' •'·•.::.,_ ·:·r 
.· -_-:-:., ·¡ 

' bAstéth@olc (1~81, pp:,41-4~). Scc atso, 1ostlce Scalia1s toñclitrlng ot;lMori in JNS v. '·. ·', 
Cdrdotb•F't>Mlélí, 480 u.s. 421, 4S2-53 (1981). , · · . 
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l.,eglslatlvc lnténl, Mnrch 121 -199Í 
P~éí 

wrltes 11Mathett\Atlcs has always held a strong allure for many social scientlst.$, [bul] ldJcspite · . . 
-

its séduetivén~ss. 11, the poslulAtes ~f'mathematics usualiy ptovide only fools' go1d for hutna.fi 

probieft.ís."2 Fafbet artd Fritkey_ (1991). while not overtly hostile to the ápplicatlon of pubHc 

choice lo 1aW ifi t~rtáiti casés, wei:e sufficiently distresscd by its pessimistic ntessage to 

publish a bóok devoted to showing the limitations of such an approach. 

th~ V~fsloft of Sóci~ thoice that informs this Je gal scholarship f ails to accounl f or two 

phenomcfla thilt Sotlal Chok:e theotists now rcc~gni1.e as intportat1t to how public policy is 

made: ittstittitlons artd ihfottnatiott. Long before judges had discovered the fóUrtdatH.>11s of 

socia1 choice, socia1 choice theorislq had discovercd the role ot ínstitutio11s itl prorhoting 

stablthy ot political outcornes. Thc resulting "New lnsHtutionalism,11 or "Positive Political 

Theor-yi' (PPT) focused its attention on designing modcls that reílect thé fact that political 

decislorts m ttot made in an h1sti.tutional vacuum. Legislatures havc poiilical pMi.ies, 

commlttees. cauct.tscs, recognltion nnd agenda rules, aml finally well-defined reversion ¡ioirtts 

(statús quus), ált of whtch add to thc predictability and stábllily of policy decisioM .. 

Eastcrbróok SúggeSts that the presence of agenda control rnakes it impossible to predict Wliát 

altcrnative \vould etnetg~ ftotrt the Iegislative process. In fact, quite thc converse is ttue. tr 

an individúal {ót. strtnll gtoup) cotttrots the Jegislaturc's agertda, it bccofues flécessary onty to 

predict what thc ágfüida-settét wltl do in order to· atiticipate the legislative oUlcomc. This · 

lcads to a tttore tractable sooial choice problem. 

Politics is trought wlth uncertalnty. Office holdéts do not know with ptedsion wHal 

2 Mikva (19S8. p. 176). 
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leglslaUvc Irtlent, March 12, '199:f 
l'd,gé ~ 

~ th? ptetetéttcM óf_othct office ~olders_on cvery issue. Onc can never futly ~tlcipate htlw •.·· 

11·~- ¡.,,.i.:tliHud 1.,Ji Á!Á.)'
0 

liuul.ta vt ijÜV~u·uuit,lll wlll 1,;hu.ilgo tli lnú ncnr tutUrc. l.:hartg~A 1ft. th6 

political én\>lfbrurtétit lead to ch~ng~s in the salieticy of vatious issucs fot polilical actots. 

Rules changes titakc cettaifl types of policy-making moro ot less coslly artd tfttié có11sumit1g1 

oftett to att extef\t thlt ts onty fl,llly urtderstood aftét being in place for a Ión~ thnc. 

Therefófet j)olléy bUkóttles depettd very heavily ofi how lnfótmalioñ is traMttUtted fron1 one 

set of polltlcat lictófs to afiother.1 Certainly, when the Supreme Court is atteft\pting to 

at)Ucipaté étlnttcssloná1 tesportse to the possiblé outcomes of a case befo~ it;· lhé justicés 

must cortsldét the f)fefefertces t>f the members of Congress on the isSúé, the liketihood that 

the s~~J~~t fflit&f t>f the ~~~ ts lthporlant enough to Coniress to wartant the tit11e artd 

expeh~ ~soolatéd.wlm ijfiáctlng eorrectivc Icgisiatión, amJ how changés ih the pteferencés óf 
.. · .... .-::- -:7 . :; ... 

the eleet6faté itlltht atfect etlhét of thc above. The justfoest hówever. witl seldoín have 

pcrlect lhfo~atl~ft bii any or these poifits. In fact, lhé unccrtamty is tikety to be great 

enough tó call iflto q~eSUón what coutse the Court should take. . . .. ~.. . 

PPf authóts háV~ 6ptimlstically pitched soníe of thcir papers as models of statutory 

interprctádon.4 l-lówevet, these authors ·appcar to have forgotten what qucstioh was orlginally 

askcd of thetñ. Legal ~chotars first turned to social choice to discover what it could say 
,/ 

about lnterprttatlmt and its sister concept legislative imem. There is gcnenU agreertlcht 
/ 

ámong 1eial scholars that When a statutc is clear, when the circumstari~cs undét which lt W~s 

1 See t<rehblel {1991) fot an éxcellent treatmetlt of infortnationnl issues ió legislatlve 
politics. 

◄ see, e.g .• Eskrldgé áñd Ferejohn (1991), Gely and Spiller (1990), MárkS (1988), 
McCubbins. Noll at1d Weittgast (1991). 
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l'age4 

passcd differs litUe from those of today. and when the stututc is not sclf-contradlctoty, the 

court can M\d should adhete to what· Lc:f wrltten in the statute. This is thc fltst canon of 

statutory intct¡,retatiort.~ Howcvqr. this represents the trivial case. In such a worlü of 

absolut.e teriainty. there is no lnterpreling to be done. Thetefore, th_e question of statutory 
· • • t 

interptct!tloh is tm1y ifitéresting fu lhe presence of uncertainty. Whilé the existing PPT 
.... ·. 

models háve tttáde gre~t strides in the understanding of the bargaining game titlderlyihg. 

court/cohgtess ifiteraclion, all of thcm are detem1inistic.6 Thét"eforc, although they áll ttiodel 

sorr\elhtng intetcst1ng1 in tt<> case can that something be called statutory intetptei.ation. We 

bulld uhcértalrtty 1rlU> out füódcl of Court/Congress interaclion; thcrcforet lhe éourt actually 

engag~s in lfitétptéttiflg stálute~ artd discovering lcglcdaUve inlenl 

_ . Statutofy tfitet)frétatloñ ls the act of judges atletnpüng to d1scover what tegislalui'es 
~ ·• \' . ' . ,. . , ... . :· 

intended statu~s W d~. · PFT. !Uggests that, wlth auentlt>n pald to it1stitutlót1al fealüfeS of thé 

IeglsUttuté, tht~ ~ be ll~ortíptlshed." Equilibria e:dst, dclils are struck, cómpr6mt~ áte 

.. ,, . 
,. 

••""•'t 

made •. a.ñd slafütés· Í~ pá~d: 1tóWevét1 it cartnot be lgttoted that statutoty ifite~tétátión is a ._- :~ · .. .. 

very dlttlcutt. ~k¡~: J~d!~ )fjéfiéÍ thousartds of ho\1~ ttyittg to discettt what .ié~~~l~tut~s · :: :: '.~, ':', ::_. 
.... ... . ~ :~~. . . ' . . . : . . .. 

lntended afld whrtt e6hgtéMiorta1 tesponse to judiclai dccislotts might be. we·écmtend thal 

lhis task Is dirhcul_t, not because judges are stuf)id (or just r,oot soc_ial _sd~tHists). but occause 

a large áfuoonl of uncettahuy is etnbcdded in the politicat procéss. 

Ano~er majot tenet ot Pl>t is that institutitms are ttol historical accidettts. Irtstitutions 

5 mcklid!~ attd Prlckéy (1988). 

6 see •. ~owév~r.-s~Utet Ci99h.). 
\ . . ......... ···:-:-. . ,_ . . . . 

', see. Mcéubblns, No1t artd Wcingast (1991). 
-- . 1 
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Lcglslatlve lntenl, March 12, 1992 
Pogc ~ · 

are.dcsigrted, ftlc>dUled, and maintained so as to further the gorus of those ihdlviduats . . 

resj)ohsl61e for the tt1stltutiorts• fotm. Judgcs have f'lot been forced to pay attention to 

legislati\'~ hf.stofy and other supp1ementary material for atl of these years¡ they have choscu to 

do so. Wc cafl. then, concludc tliat such behavior is beneficia! to judges. This paper begins 

to address why this might be so:· in particular, we hypothesize that by paying attentlon to 

legls1atlve histofy, the totirt ptovides a mcans by which Congress can reduce the Coures 

uncertáinty about lhe preferences of Congress. Although congress cam1ot reso1Ve aU 

uncertálrtty tot the court, lt tatt take steps to signal the cotut about its prefercnces and, 

consequently; about what typcs of judicial decisions are likety to provoke a congressional 

response. 

Sorne legal scholárs have crlticlzed tllc attenlion by judges lo comrnittee teports, floor 

debate, artd cóliutlenlS lrt tht! Congressional Record because thesc proceedings have 11ever 

been voted ofi b)í the fu1I tottgtess. We generalty concut thát one sHotild nol took to these 

sources fot thc deftnltlófi ot the taw; however, they shoúld ttot be ighoted as soufc!eg ot 

inslght lhto whal fflltht tffllfg~.M .the Jaw. in response to a Judicial deéision. · Comtftitlee ' . ... '•' ·;..::::.~,,:.,.. :: ... ·= .. • .·'"" . . ' ~ .• .. . 
. . . 

reports ~ lfflpo~t becAú!~ .. 9.P"~tess is organlzed ~ó as to ptqvide sigfiH'ié~~ 'agéhd11 

control lo cotfüttltteé tbaltfuen. ltt pattlcutar, comrilittecs _tan taise· thc cost (lertáctihg 

laginlntfott hy tllfñ-1rMf\lflg. tf n t~Mm1tttt d1iinullJl ~vt4~ 1lul wuul u ¡,tuou uf l~gtstndór\ lo 

be conside~éd by Cottyéss. he tan simply slt on h, refuslng to report lt to the tloot~ tite · 

discharge procedutM, th.tóugh which he cán be forced tó teport the blll, are vefy 
. ...... ·•. ,• .... 

time-cohsutnirtg attd cUfttbérsomc. 1t Is Usually nbt Wótlh a irtember;s lime to fight Wilh A 

committee chaittrtatt. lti out n'lódel, whcrt a.nticipaHng possible Congressiona.1 teaction to a 

S19 ~0'1 .. llNiU.SAN ANDl1ES 03-15-92 · 16! 30 
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declsion. th~ Cótitt ts ·cotiter.ttéd, hr-§l and foremeost, with how the relévatit cominltlee feéls 

abdut tbe lssué attd how salietu thé issue is f or that commillee. 

1t is éo~tly te, ptoduce de~ue·d committee teporLq, Siniilarly. it is costly to etigage in · 
. -

protracted t1oof debate, these sigeitls are all generated when Congress could be doing 
- . ' . . ~ ' . -.... . 
somethh\g eis~ \\rlth itt tlttte. The fact lhat Congressmen are willing to spend scarce · 

rcsources ott thés~ acUvltie~ suggest to the court that thc subject mattcr is Vefy lrt1i,órtant. artd 

that thé có!Us t>f ~ttact1tig corrcdive leglslation are strta11 tclatlve to thc bet1eOtS trotrt dólng 
. . ' . . 

so. thís hél~s tu etplAtft lh~ átf.cfltioh paid by courts tt> suppléttientary mttetlats. 1-towever, 

il should bé fl~te4 tha.t jodges always stress the nced to look t or any possibte way te; infer ttte 

mea'nlrlg-of the alAtU_ffi ftofi\_ th.é actuat Wording of the statutc. They suggest that thc rote of 
~· .. ' • 1 : '_:;. : .~ :'. • • 

supplctttijYt!4fY_t~u~_. ~hóutd always be tecondary. our módel cohfortüs with this a.pproach. 

LegislaUve -~lstoty, U1 oi.it tnodet, lndicates to a judge lhat he should ex.amine the statute more 

closely; fót, ji.ttlicitti tlcclslons that dcviate too far frotn the intcht of the statute may be 

overturhed; lrt so.tti~ seMe; thefi; th~ process of gcrterating legislative histoty is n1oté · 

lmportant than its cort~ht. 

Whlle flte get\crátlot\ of supplcmeritary legislative matcr1a1s is costly, it is hot rtearly 

so costly As wriUt'lg tfiUte specit1c státutcs. In additidn to timé artd ·manpowcr necessary to 

produce the Wordirtg, lt .thust be ag~d u¡,on by Um Congress, a ptocess that becoines haitier 

as tegtsltltion becomes more speclflc. Spccificily is atso a two-e<lgcd sword. As a statutc 

becomes more speclfic, ohe tnight interpret it to say less about those cotttlngencies ttot 

directly accounted f ot. In addition, a more specific státuté will Hkely provide a judge witli 

more, rather thafi léss, fodder wilh Which to support the interpret.ation of hls chóosit1g. It1 

S19 P08 UNIV SAN ANDRES 
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. Pqé1 

additlon; a mote specific piece of tegislation only constrains judicial lnterpretátlon to the 

ex.teht that-Cóiigress is wilting to suppórt that legistation in the future. Therefote; whité 

drafting specific leglslatlofi tn.áy ptov!de a more infortnativc signal to tha cóurt. in the sense 

that it ts cosdiét thañ sorne alternati~cs, U is not transparant that it necessariiy improves upot1 

the "cleat tneanlng" óf the státuto..··_. 

II. The M()dél 

tn tlii9 scctiott wé develop a very stylired signaiittg niodel betwcen Cottgrcss at\d lhe 

Supreme Cotirti whlch expands Upon th~ positlve apptoach to the Courts lnitl~y developed 

in Oely 6:ñd. sp1tttr(199ó).6 the positive apptoach to CóUtts-Congress intei'Aéliun is based ón 

two. baste_ b~ll~ftg blucb tóMethlng the pref eren ces of the playcrs (in this tase the Court 

and Cottgl'é!$). artd thé sequenee of the gamc. 

Prefe1·ences 

To ~Unpfily thé h1odet we assume thal thc leglslature consists of a sifltle chrunbet. lrt . ' . ~ . . 

additloh1 we áMU~é. tt' itngie ~lfileftsfonttl policy spacei uhder the jurisdicUott óf a t1ardcuíat 
• • .,,,; ··l ' -~ ~ • : ~ • • • ·•• 

conunltteé;· t1tál l\\a~ :Ut-~ay ~t>t.'ha:v~-~ontrol over thc tirtal disposition-of thé 'stAtute Oñ the 
• • . . . • •. 7'· ' ',." .• . • . ; ' . ~ . • :.. . 

floor. · Ut ~ tcple&énl the ideal polt~y-.on the retevant dlrrtéhsiorl of the pivótal tflefl\bet of 

. . . ' 

• thé ~xtéftsíon ofthís rramewotk to introdúce thé adrrtltilstrativé agencies i~ 1Ht fot 
future teseátch. · · ·\ 

. . \ 

9 Pot futthet th~dreliéld extéhsiohs of thls approach see Eskridge and Fcrejohh (1991), 
Fcrejohn Mid ShtpMt {1990), Perejohtt and Weingast (1991), Geiy and Spiller (1991)t Spitlcr 
(1990). Spilttt {199 h.). Spillet (1991 b ), Spillet and Spltzer (199 l ). Fot an empiticru 
implementatloh. ~ec ~piUet and Gety (1991). 
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Cohgress,10 Let lhe p.retctcnces of this particular plvotal membcr of Congress be gtven by 
•' 

t,c(x) e .,,aix4'1. Whéfé tt. teprcscnts lhe marginal dlsuUlily that Congress ge~ frotrt a chattgé 

1n thé ~o1icy awáy frohi t>; k teftec~ ·a particular policy in the policy dimension. and P 

reflects the ideál ¡;oiht of the plVo~ member of Congress.11 See Figure 1. 

Jt ts ctucial fot our atgUn\ent that there be sorne. uncertainty nbout the preferences of 

the relevant metttbet. bf Congrcss. We Jet P be known, bulo: is assumed to be a tandom 

variabie. taking values txi. and C¼, each wilh equai probability. Different vatues of the 

saliency variable, a, reflect the extent to which Congress cares ahout this particular policy 

issue. A high (low) va1ue of a. mcans that deviations away frorn P bring substimtiál (ttiinor) 

utility loss tó the televant membcrs of Congress. 

We rnodet the Cou.rts as self interested, ideologically motivated institutions, making 

decision~ §Ubject not ttecessatlly to the traditional legal tules of precedent, but rather to lhe 

· constraints hrt~osed by the othef institutions of govetnrucnt (i11 this case. Co~gtess). 

Furthetmoré, w~ asslítne thál the tourt's prefetences can bé representcd by t,JSt(x) = ,-IX-SCI, 

. ; .. '\ ' , · . 
' .... ' . ¡ 

10 Wé are agÍt6~de abolll thé dégrec of conttol excctcised by conHnittees t5Ver outcomes . : . , ·. 
on tlte fioot, ~ti~ the ~Ufl)Me <jf.tfils anlllysis. however, it is t,fity necessafy to ldenlify the :.-' ,' 
plvotál ffletbbéf' 6~ eó'ngrM~ Wli(ffüly be thc médlañ ft\tmber of the rélevatt( ·c:(jfl\tnit~, the --/-:;.:>; 
metJUtn ttleft\1'ef'6f the flbtJf{Of ~é füédian tttcmbet óí lh~.ffütjotity pátly lfl the éóh\ttHtlec ... . .'.:;::.· ·. 
whilé thM!! ptéfé;ert& a~utlipttbtls até cfeatty vefy strong. thcy' aré made éxdostye1y tot · ._._. -.:/; . 
ex~osltlOfl~, !lft\pltelf:y/: $iftltlat feSU1ts would bé óbtahtM With fflóte cotn~tl~ll~d ...... . :: 
con1nHtteeln6flf lñ~flietlo~. but at tht expense bf ittcreased hótatloilál; artd cótnpulátlottál, 
comptettty. · 

it liór éxposlti6ftal stftl~liclty we wm refer tó tite pivota1 ni.ember of Cotigtess as 
11Congres~,11 

(' 
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whcre ::;, ; rcprcscn t:s Lhc\ ideal 

f.( ~~ i t:l :tt ""' 111t.r-:-nL , i!a, ·<:11 tl . !!)!) ;,! 

l ':1,~<• q 

po irit, of' Uic Cour·!, i1 , 1 !1, - J.'" li(' _v 

Wltile the preferenccs· of pol it.ic:inns will i!i !~' 'n,:!·: ti nJkc: 1, 1,/ic 

in tcrests of their co nsLit.ucnc i1 \s, Lh:.t.L is n o L LIH) , ::1 :'. e~ i'r) :· Su p n:m,, t :~> 11 r· l 

view o( ',h e world , which c:ould be Lc\.rmed idc)(>l'->~'.Y, r:,o r·:il t iwo:·y , 01 · , :,impiy, 

preferences. Wc,~ use "idcology" a:, :t ::::horLl1:ind. 

The Seq1Jence o[ the G:ime 

Wc- model the interacLion among Congrcss an<l L!1e ~~u prcme Cout·L as a 

scque nLi:Ll game, where at each su.ige each playcr .n:Lio n:.tl l,r forecasLs the 

future evo]ution o f the garue and makes decisions ac<:or d ing .ly . Thus, 

subgame perfecLion is assumed throughout. ln ge neral, our game h,,1.:, three 

stages: in the first sta.ge Congress passes an iniLi.al pic1:e of legüd:.:i.Liofl. /\s 

we specify be]ow, this piece of legislation can be e ilher spccific or v a g ue. 

In Lhe S<)cond stage, the Supreme Court considcrs l '.n a gency dec ision and 

makes a policy determination.13 l n the thi rd stagc Cong rcss considcrs 

whether to reverse the Court or not. Wou]d Con~ r es:~ rc·Jerse t he Ccrnrt, 

then the new piece of legislation, which has t o b<\ qu iLe speci[ic , bccomcs 

the equilibriurn to the game. I.f Congrcss fa ils to r cvc:r-:-:c Lhc Cou rL, t.hcn 

- ------------ -
12 Observe that, without loss of gencralit y , we an~ assuming thal. L.lte 

marginal disutility of t he Court is one. 

13 
\.ve are assuming here that the Cour.L c:in mak<\ po licy decisio n 8 o n a 

continuum, rather than siroply upho]ding o r rcjccti.ng :rn rlgen cy dcc:ision . 
For an alternative model of judicial d ecision making s c:f! Ccly and SpiileI' 
(1990) or SpiUer (1991b). 



the deélsion _ot the Court becomes the equilibrium to the game. 
' 

Lcghthúlve fnient, Mátch 12. 1992 · 
i>a8~ )O 

R.eVetslng thc toUtt. howevei; is cosúy for Congress. First, mcmbers tit éongress 

have to put ~t!. ~ffott attd staff ~ drafling a bill. The rnore crowded the Congtessionat 

agenda thc hlgher the shadow -vatu.e of these scarce resources, ru1d hence thc hlgher lhe cost 

of revetslflg thé Cóu.tL StrnlJ.arty,;Jhe less cohesive Congress is, or the lowct the power of 
. . . . ' 

the retevartt ~óftltntu~e tivet the flóor. the moro difficult it will be to dtan á plece of 

lcglslatióñ teVetsirtg the tourL We 1ct the cost of teversittg the Court be á cohtirtuc>us 

nmdont vatlabl~¡ whtc~_is dtáWn from two distributi6M! tú ánd Tti where Tj=TfV. j=H,L, 

each whh thé same ptobabllity of occurring, where EV::-0. i...et F(v) and f(v) represcnt the 

distrlbUtlórt ru:id dertsUty functions of v. respectively. Theré are, titen, two sourccs of · 

uncértahUy á~Ut t. bn the ohe hahd, the expected value of T may be T" ot TL, each \vilh 

equal próbability. ~utthermore. the actual reversal cost will usually differ frotn T1 by a 

random variable \l.14·•s 

When tttetttbctS of Congtess pass _the initial plece of legislation, they only knó1,v theit 

expectcd téversál etláts¡ l.(!._ they know whcther they Me uf tu or TL typc. They cannot kr10W, 

howcver. Whát Lhe ttttu!tl cost of teverslng t11e Court will be at teversal time .. Thus, after the 

Court hM tftQdé its déclsiort, Congtess lcarns its actual costs (i.e1 it_ lc~ns. v),16 and decides 

1◄ observe that tM disltibuticut or v has to be such that ti:. +v:>O. fót alt v. as tévetsa1 , 
costs cafütot b~ hon-pbs1Uve. · ·. :·· '. 

15 ThMé two ~c,lli~s ot uttcettalb.ty are tmpottant. í'.t kttoWing T1 wóuld gt\fe tutl . · . :~ , ·. 
infortuatioñ abüut re~tsat ws~r the.n 1ft sigttaUttg Mudets with separa.ting equill6~ we ,Wótild :!.-.'._ • ·· 

not obsérve any téVérMI of Su~.reMe Coutt decisiotts. / . · 
'•'· ,•· 

'" 
16 We éán. thert. ~ee v M reflectlng the ra.r1domness irthcrent to lhe Cofigressióhal agertda. 
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whether to revei-sc ot noL 

, _ _ , _ ,a.. .,._ _ _¡ 1,U , ' J ' U-t 1 . V J. 

),,cglslittive Intcnt, March 12. 1992 
Pngc 11 

We cart sea that if T (and a) were perfcctly known hy the Court, then the model 

would be simltat to prevJous modcls of Court/agency interaction wherc revetsing agencies is 

costly (Spiller {1991b)), whero <:;ongress would take the place of Ule Court, and the Court tl1e 
··• 

place of the agem:y. in particular, the Court would be restrlcted in its choice by the ability of 

Congress tt; bVertUht its declsions, but in equilibrium it will never be ovetturned. Assutnc, 

for examplc, that SC>P; as in Figure l. Then, if thc decision of the Court. xscj is highcr thart 

P+T/a, thett, thé Court1s dccision will be reversed and substituted by a tegislátlott selting l> as 
' 

the poiicy. 1·hus. íf SC>l\ the o¡,UmaJ strategy fot the Court is to set Xce=P+ tltt. Givefi this 

decislort. Congress táftttot overturrt the Court, and thus ~ bccomes the fihat equiiibtlum, Sec 

Figure L ., ' 

As we ahoW bétow. Congressional tevetsals of Supteme Court decisiotts cAn ocurr 

wheh ebi1er tt ot "t M~ Uttkhowo. We discuss thls possibility below. 

1ñe SptclJklty o/ Ugls~tion 

. Whefi Congresg pass,es an lhitial legislatlon it álso decides oh the íórru of its füattds.te. · 

Hcre we assume thét 1egis1a.tion catt be of two types. lt can be spcctnc. in that Congress 

provides the ágéucy ttttd the coutts with ampJe mátcrlals explaining the reasot'llt1g behind the 

· statule itnd J)füVldlng tuldattce tor varlóus contingencies. Alternatively. tlle stálUé cart be · 

vague. in that Cofigte~~ oftty pt&vldés the agency wilh b policy goal to putsue, lcáVlng the 
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LeglslaUv~ tntent, Match 12; 1~!)2 
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details of th~ ltnpietnentatioh to the agency.17 Examptes of both types abound. Compare, 
. ~ .. 

for exañ\plé, the tleat Air Acl Ameñdm·ents of 1970 wllh its 1990 coui1tétpart. The inltial 

JeglstaUun Wü q~ite vague, providing the EPA with substantlal discrctlott oh what it couid 

actually do. 011 th~ othcr hand;·~c 1990 Ammendmcnts of thc CJear Air Act is an extrétnely 

detailed plece tif 1cgls1atlon. It~ consists of 700 plus pagcs of very specific regulations (amt 

exertlptiofis}, artd pfoVides ~e EPA with very direct instructions, for example, on how to 

organtt.e the tnatkel fo.t pollution emisions. 

Wc model the degree of specificity as a blnary varlable: S={ 1,0}, with S=l implying 

that Cofitress has tnáde specific what it wants. Observe, however, that beittg specific is also 

costly. As Wilh thc detenninants of T, the cost of being specific is relatcd to both the 

cohestvehess óf Córtgress, the crowdedncss of thc Congrcssional agendn, as Well as how 

much each ot thc mert\bers of Congress care about this particular issue. in páttlcutar. for . . 

tho$e fñétrt~rs oi Cortgress that cate very much aboüt thé i~sue (i.e., those With high d.) 
~ • • ¡ 

J,• • • 

passtng a \létY s~iflc ptcce óf 1eglsla0on actUatly ptovldes thertt witb bertéfits over' and ·. : .. :. · 
~ - • ' ~-: .. ;.,._ : • O M ' ~• /~ O ~ :· •:... O •' •· 0 •O :~i: ~- :: ·I, 0 

béyortd thé ¡,~cuj~:,-~óUty 6utb6me, as the passage bt ·tlié law allows thein lo app~ar itt lhé .. i)t/\· _. 
~.\ ':,,'( t:ñ~~'H,l•_.t.:,:, • ,- • ·: _. • • ' : .. :.. ::, ,•> 

pre$S ahd pübllctf.e' lh~lf \\Íorkifi~ fot lhéir constltuettts (Whó. tnust also Caté a lol about thé r:/--: 
. • :· ,• ' .... , ..... ,·. : . ' . ','.;</_~: -: . 

policy). on the oth~r hand; fót tfüjse that do not care at líll abóut the is~uc (those wlth t3. low,.; ..-_: · · .. 

a); appcarifig 1rt pté$~ ~rotnotlht ~s pattictllat Piété o( J~tisli1tioh is detrlttté~tAt. as. thelt -:):: '.· ':· -
. :.; ~ . '. :· :, 

constituen~ Wóutu rlttttiy iñtct thai theit tepresontaUvM are ~~tiding Uftlé bft a Wórthtéss: 

" Vattom stét,~ clUi bé táken to incrcase spéetflclty. Amohg théttt are iflc>te spcdfic 
_wordittg of lhe 8lltutéj ~1Uéftstve eómmitwe tepo~1'tnctél~éd time for f1~t tlebaté to be 
enteted itito lh~ ~óftgfesst~nat ketbrd. We tréal+ he.f6, ali lótirtS of spédfidty lrt the sttnté 
manncr. 
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µ~1s1ative lnté11t1 March 11; 1991 
Paia .1:3 

activity. Obscfye thát thé flrst tw~ detem~inahts of tM cost of specificity áté. th~ sattte as 
•' 

those detet.t11ittittg t, thus; fot shnpÍiciiy, we let the cost of drafting s¡,edfic hfüial 
,· . . . 

leglst1ulon {C(•)) as belng a generar functiort of t and et, In particular. (\.(i1tt)~ó, ~nd 

Ca(T,a)<O. thát is, sigtia1ittg has. lower net costs when Congress is passioñáte abotit the 
", fo( . 

issue, 8.hd lts btga.ttlf.atiortal colts are low. 

1he Advanlages oj Speéi/ic leg/slatlon 

, Sinté M dlscUSSéd aoove specific legislátion is costly, then why shoutd n1embers of 
i . ., . 

CongteA! _bóthet wlth specif'it artd detailed legislation? Why can•t they just delégate to t11e 

ageítéy/,~-. lh~ 5~~~ lo enturce What they actuany wánt? As Is clear fr<Jltt our discusslon · 

at the Írttrodú6Uoh afld frotfl tite tnodel above, would thc CoutlS know petfectty Congress's 
{ ' ' . . . 

prefe~.ttéG&.értd cu§t ot reverslng the Court, theh therc is a unique equilibrluttt which is . ;' . . .: ,· 

Jndependent 6f thé l\llute of the initial legislation.18 If, howcver, lhe Courts do hol exact1y 

know th~ Coñgres8's ptéferehces and their cost of reversing t.he Court, then wtiling specific 

legislatiort toüid pfovldé a slgnal about thelr preferetlces and cosL~. 

Consider. tot exathple, a siluation where the relevant members of Congtess care a lot 

about this isSue, an<l furlhetmorc they are very cohesive in their preferencés (i.e., they are 

(CX¡¡,TJ ty~ T~~h. if they cftnnot signa! to the Court their prcferenccs and costs the Court 

will treat thehl as •ia'Vetágé,C; both fot their a.'s and rs. As a consequénce, as we wilt see · 

18 Our assuníptioft that the coutt can make dccisions ott a continuutn lmply that thé 
initial ~tAtUs qt16 ptays fió tole. If the Court could only sustá.in or rcvetse ruid agency 
dccisioft, thétt th~ ~tatus quó Wou1d play a role. Furthctrt1óte, if the initiál legislatlon impáct 
upon lhé ~tatus quo. théti there wóuld be a role fot spccifyittg the initial Iegisl!itloh. 

521 P03 UNÍV SAN ANDRES 03-15-~2 16!44 
.. ..... . . ·-~ - - --·----. ·- ·-

.... 

! 

! 
1. 



.. . . 

.. 

I,.eglslntlvc fotent, Mlil\:h 12, · 1992 
hge i4 

below, the opdtllal declsion by the ~ourt will be "too far" away from P, triggcrlng too many 

reversals. Sin.ce tevetsir1g is expensivc, tiiere is a tradeoff between signaling ahead of time by 

writihg a ~pécirtc piece ot leglstatiori ahd reversing ex.post. Signallng, thcn, could ptóVlde 
. . 

the Ccl.i1,1't,) ty~é ttléfübéts of Corjg,ress the possibility of achieving supreffie tourt decisiott~ 

closef to thelt ldéM.~olrtt. and R¡ñcé not having to téVerse the Court too often1 
\ 

Sen_dittt such signat by the (Uit,TL) types, howevet, n1ay not be productlve. In 

particu1at, lt fn~mbets with 1ow inatginal disutilities ot hi~her reversal costs coutd sigflat to . ... . . '• 

thc tourt tiu1t they aiMj have high ct1s and low T's (i.e. they mimic the (d,t/tü types), then 

th~ coutt cóutd fiot !épM'ate one type from the oth~r. and sigñaling by the (<Jff,1U types 

would i\~l pa.y, : ~4s. thére would be no signaling At sll. ilnd all iegislatlon would bé vague. 

Belo\V we ptd\rl~é t6ftditlot1s foi these two types óf scettátlós (i.e. separating arid pé)o1l11g) ló < .:· 

artse. 

Soivi,tg tite _.~odel 

We sól\f~ .~e _rn~d_el tn the following way. We titst look at lhe optlrnal dccisiC>h by 
. ' ... 

tho Cótirl tlvfü\ afty i;ilftlcub.t lrt.totmaUon it has abóut CóngtessJs prefeténées afid tevetsai 
. . : -~~- . . . . 

costs. Wé thén doffi{'Ul!. tot each ly¡,c of Congress, the cxpected·utHit}'"ft'Offi wtitiñg a 
. . 

specific pléée of 1e¡t~látlótt. A tt.eéés..c:ary cottdition for w.dtlng a specific piece of lcgislatiort 
' 

to be wotth i~ U' by Só dolhg tot'igrcss can change the way the Court sees Cottgress. tn · 

formal lehns, oh\y lt thé C:ourl1s ¡>osterior disttibutiott of tYJ)és is affected by lhe signáling is 

that it may pay écmgtess to Wtlle ti specific piece of Icgis1álion. 
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· t>agc 15 

Complétc ~tjfo~atlon. About g and:_T, 

Wé bétift by inatdrtg some sirrtplifying assumptions. First, lct P=O. SC>Oj rtnd let v 

be utilfóffl\ÍIY diAttibUted in the rangé [-~. wlth f(v)=1/2y.19 Thus, for a givert Supreme 
.. 

Court decl§ton Jt~• the ptobAbiBty that Congress wm reverse lt is given by the ptonbility that 
; • ,, ''; ··• ' ' ,,.< 

• ... ,. . 
the utllity_ óf Cófigf'éss reversing· the Court's decisjon ►-rti+v),2ó is highct thatt the ut11ity of 

Congress from hót teversing the decision, -cxXcc:.21 That is, T1+v has to be lcss than <XXw o.t, 

(1) 

GlVcfi l~• a.nd its correspottding reversa! probability, theh, the expccted utility of the 

Supreme Courl is glvet, by 

Bt.F(x.clcx,TJ) = F(cxxtc~T1)Uec(P) + [1-F(cxxcc-TJ)]U""(x~) 

== - F(cx~-TJ)x,c + (¾:~SC) 

::: X,c(V•<l~+T,)/2◊ - se. 

(2) 

, ,, .. 
. 19 . ObseNe_ Uta~ slrteé tcversá1 cbsts cannot ~ fiegativc, tJ+v>O for a11 v and TJ. Thus, · . .-. 
slnce thé tt\tttlfnUt\1 ~Alu~ bf V ls .. ~. T>~ fot a11 T. · .. · . 

20 tt Cong~ fé\tefgeg thé Court, then it passes a piece of iegislation that sets lhe pulicy .- . · .. 
equat ió p:::{)¡ thu~; .. \\'hllé lt achtéves fts tnost dcslted po1iéy utility; Cortgré$~ incutts A utility.> 
loss equat to the ~o~t ·bt ~vetsal: -ttr4·V). 

' 
~i Sin~é thé ldéál ~oltit of the Court is assumed to bé highet than that of Congross, the 

court wlll itever fuMce itc < o. 
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tr~de ott I high~r Pt~babllily bf te~ersal for a policy out~ome closer to its fi\ost dcsiféd 

policy.12 'lbé flf$_l otdét cottdttion for the Court is glven by: 

. ., .. : 

(3) 

. Sub~titUtlhg (3) lhtó (1) gives us the equilibril.tm probahility of reversa}, givcn a ahd 

(4) 

We how can curu.pute lhe équilibrium expectcd ulilities of the Court afid Congress. 

Substituting (3) lttt<> {2) we obtain that the equilibriutn expetted utility of the tourt is given 

by 

(5)' 

. ' ............ .... .. -1 -•""·· ... .. 

22 Sec Spitlet (1992). 

u Ob~fVé that ~lli~ the ptobability of revetw h~ to ~ léss thatt orte. ~Céxx.e-T)=(<i~- · ·. · , .. 
T +~)/2~~L ~lfieé llie opUntal pollcy for the supfe.n\e Coutt is Xcc=(❖+ T)/itt, · we obtah1 lhal · _ 
3/4 - t/4~ ~ Oj or f ~ á~/ Fúfthettnote; as we saw abóvé. fot rcvcrsat costs to be positive1 T 
> v. Thus. Wd óbtálrt, ~ ~ T < 3◊, for all feáSibie t . 

. .- '·. 

' 1 
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Legisle.Uve Inte·ot, Mntcll i 2. 1992 
· Page 17 

while the equllibriufu expected utility of Congress is given by 

"-t«-1i ~ 

EéJC(.t,Ju,r; r f -(1j+v) /{v) dv + f - ttxtc ,Av) dv 
• -~ ó.Jc.,-1j 

u,.-T1 {6) 
- F(a.i;c- T}(- Ti, . .- - f V/('Y)dv + (l -F(ax:c-T})(-tt.t.,) 

;. -t . 
t1t P(11x~·:...T}[11x~-T)-E(vlv<t1x;c-T) - ru* 

which áftét ~ubstltutlng tor the optimal ~ gives 

(7) 

16 

whétc _the:.·~ tepreset\ts the filct that the expected uUHtles are equilibriuttt levet~ gtvM thM the · . . 
. ' .... -~~~- . ~~ ·: , . •' . . .. ,:: ·°' .. 

Court krt~~& ~-· ~~d fJ; · 

~e ~~ 1'10~·.61ptéSS sorne preliminary tesults rn thc tortn of Lémfna 1: 
: - .. 

. . ··' .. .... ,. ,,., . 
• ;.'I\ ~• .. . 

Ltmma 1~. (Uv~.i~'í~al lh~ ~uptert1e Coutt krtows tongtess•s lype (ct.,T~, thefi; 
_ l) thé ·,guWbtl~ tevel of Con8tess's UU1ity is dccteasltt~ in tJ Md tn ~. whilc 
· lt i& lt\déi,ttidc't1l 6f tt. 

. ·. b) ~~ ~~_Ultir~!.J:1. t~vel óf the Court•s ~~lity is incteasirtg in 11, but it is 
· · d~Mülng tft d~d 1ft its owñ ideal pomt (SC). · · 

• • • ·: • ••• .; 'I' , ,1,.:"i\·;: ~; -~· 1 

... . ·:~ ::)::~ 

Thé ptobt óf {b) t~ ~ttalghtforwatd rrom visual inspecUbh of (5). to prove éa), obsetv~ that 
' . ' . 

aau•c¡atJ~O if áhd of\ly ir tr~1◊. From consttuctlon. however; wc kttow lhat ◊ ~ T < 3v, 

proving (a). 

1 
1 
! , 

'• 
' 
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Leglslotlve lntent, March 12, 1992 
. Pagé 18 

Cortsidcr now the case when thc Court think.s that Congress is of n particular (ot;,T1..) 

type while Cotlgtess áctually is· of a different type. We want to explore in this scctiot1 

whethet Cohtréss Woúld bencfitJrom changing the Courl's belicfs. We petform this exercise 

by cotrtputittg the chaílge in Corigress's expccted utHily from changes on the Cótitt's beliefs 

about its preterertcés and téversal coslS. Calla• arld T"' the Court's beliefs about ex. and T. 

Because or the ~catlty ot the Coures utillty futiction, the Court will chooo tts décision bMed 

on (cx•,t•).i_. tt téfl b<! seén then, that thc optima! decision is given by 

(8) 

1'ettt>~ by ~UC{T,ttlcx*,T*) the expectcd utility ot Congrcss wheñ the Cóurt beiiers 
• • ¡ : ' ., 

Con~s ls ót a (~~.t•> lyf:m, \\'hile Congress is of a (a,T) type. Then, attet substitUtlng (8) , 
,. (::,:;.:. ', 

into (6). we óbfAift · 

.. .. 

. . ' 
EUC(tt,1ltx\t•) = 

(cu• +~-t,'J. - rtt'• 
4~ 

.ti~(~+ t~1-4cux •c~+t'>(t+ 7) +4« •tc~-7)2 

16tt--~ 

(9} .. 

bbsetVé thAl lt á•::ti (Le¡ lhe Court•s beliefs ábout ex ate correct), then (9) betomes 

2'4 Would lhe utHity fúnctlóh of the cotut be nbn-ltrtear. thcn the ac~uat disttlbution of thc 
Court' s beliéfs wóu1d matter iti the calculaUort of itS optitnal policy decisiort. 
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~ tUc(u,7la~T•) = 
.~ +_. Ti~ · + 4¡a - 12~t ."-: 2~t• - 41'•t 

16~ 

(9á) 

· ,.( 

EUc(«,T !m\7) = 
a(a-4«·)(~+7)1 + 4~•1c~- 1)2 

16a•
2

~ 

(9b) 

We want tó éxplore to what e,ctent Congress can be made better off by cUanging the 

Court•s bellcfs about its ptefetenccs and reversal costs. Lemtna 2 prescritc; thé basic i-e~ullé;: 

Lemma 2~ .' Let (tx•.t•) represent the Court's beliefs about Congtcss's (cx,T). Toen. fht alt 
(a.'t) QrtCÍ (a*,T*) that are consistcnt with intemal solutlo11s1 a} incrcases in tll< ·· , 
trtaké éóhtress worse off, while b) inéreases in ex* make Cortgres§ better off. 

To prove the leattfüá, ób~tVe, fitst, that chártgcs in the Courrs bcliefs are trártslatcd hito 
' . . . , .. 

Congress's utlllt)I ~()~gtt _the chafige it1 the optin1al Cóutt1s áction, x·. niat is, ol!UC/aét* !:: 

aEUC/ax' ax•/iJa*. Md r>t!üc¡~• í::: anuc1ax• ax•1at*. Prom the first pru-t of (9) we obtalrt 

that 

(10) . 

aquatlófl (10) tfflt,lies lh11l tor éJBt.f/ax· to be negattvé. x· < (~+ t)lcx. Observe, 

however, that fiofft éttUatlOti (i). fot the ~tobabllity ót tevets!il tó be less (ot cqual tó) otte, x 

· 521 f:'09 . UNI lJ SAN At-lDRES 
- - - • •• • - ~ · - · - • ..: - - - • •. _ : _ __ .:.,..__ ··.,::.:-:_.. ... ·:· ,~ - ·_ 'i.,...; · - · -- • 

. . _, ......... ,. .. ,. . - . 

1 

) : 

' 
1 . 

1 . 



Leglslatlvc lntent. March 12. 1992 
. l'AA~ M 

< (v+T)/<t¡ fot ail ,ti 'thus, intetior, solutions lmply that aEUc/ax• < O. Now. to prove thc 
.. 

Lemma. al1 thll remain$ is to show that ax· 1cn• > o ahd that iJx.l'éJa* < o. Obs~tve. tirst that 

d,tJat• ::: t/2tt* ::;. o. áttd that axJaa• = -<v+ t•)t2á•~ < o. 

we <létlved (b ). 

Thé intUltlol\ béhfttd the "'témma is stralghtfotward. tn general, Cohgré~s ptefc~s the 

Court tó béHéVé that 'tt tates a lot aboul the issue (high a), and that wóuld thc CoUtt deviaté 
' . . :-· ~ . 

• 

· ' toó m.Uch ftom Cótt!fé$~• ideal point, lt can easiJy reverse il (low T). 

.. • ·· .. 

The oatns frot\i j $1Artállirtg 

W~ havt! just !ihowed that tt Congress could make the Court bclicve that its expectcd 

reversal tosts ate loWer or its marglnal disutlllty is higher, thcn Congress cou1d move the 

Court ctoscr to lts own ideal pobit, implying less expected tcvcrsals and a hi.ghet cxpected 

utUity. Wé now explore whether the bcncfits from signalling are similar actoss different 

types of Congtesses. and compute the detenninaüts of the gains frotn sigrtallihg. 

Conslder fu'st. for Simplicity of the exposition, the case when ex*=~. lf Cottgress 

could sigttal its éxpéél.éd teversal costs. its change in utlHty would be given by: 

ABOc !::: ~UC(a.Tlcx,T) - Elf(a,Tlo:,T•> = (T*-T)[2◊-(T+T*)+4TJ/16~. (11) 

From_ (11) we seé that if T>T* (i.c. if the Court belicvcs that Cottgtess•s re-v~rsál costs : ·· 

are Iowet thart. they ~e'!ti~ly _ate). then signáUitig tloe~ hot ¡'iay ns LIBUC-::0 . . Oh the othet .. ,, . .,. 
t ••• 

-.<· 

hand, if t<1'•, thé tatri~ from sigrtalling are posiUve if áñd onty if 2v+31>ff, itowcvet, this • ·· · 
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condition is always sátisfied slnce v~<'f <3◊. That is, if T::::TL but T*=TH, llten there is a gain 

from slgnálling th~ true T1,.2$ 

Let Á~T1r~TL. We can then derive the following comparatlve statics concerning tité 

detetmiflants ot the gains frortt sig9alling: 
...... 

Lenlittrt ~: . lf 1'1eT" ~d 1"=tt• but a*=a, lhen: 
a) aM!uc¡a~ > O; 

· b) -cl~tnJé/áf" > o. 

Thé t)root 6f lli~ leri:Uttá is sttalghtforward and is flot l)tesented here. ll involves using the 

fact thát itttéffla) 8bh1tlohS téqúité lhal fót all féasibte t, ~<T<3v. 
' . 

· · . 1h~ ~inttut ~pllcs. tl\en, thát for a Cottgress with tow tevcrsai costs, the benefits of 

slgrUtllit# ltt~reaSé Wlth the UhcertAJnty about its own type. .. ,.. .. . . •:-.. \ ·. . .,, 

. ·. , éu~~~ett~:;~ i:~uhl~,~ wben Congtess hM hlgh revetsal ~osts.· What are us :i'},'.. 
gains tron\ coi\Wid.11t .the_Cu\l.tt that hs teversal costs are Htdeed low•i Lét ~tJC(tt/titla;fJ ~/::.· .. -? , 

. ,•:. ...... ~ . ·' • .. : .. (1 .. · ,; .. ,,:,:. ·-...r :•~ .' . ... . ... , • 

·' 
.,-

= EUC(et/rul~,'.tJ.·;-.. ~U;(~Tttl~fu) represent lhe gaiM from cüttvlncing the CóUrl -lhtit-its .···.;.\;-
... : . : · :; ... .,,.~··,'";•.~.• fJ_.:,..,;, ; ::· V,,-··' .. ;.~• ' • t • 

reversá1 toétA ~ lnd!!d tuw. when tri fact thcy flte hl!h; lt ls sttaightfo.tward to ~ce that . . 
: .. : . . .• , .•. :.r.:..:';¡ .;·-..~ .":..✓ ; -.: -: -:{; ~-.. . . . 

AEUC(a.tuta.í'1J ~ A;)'(2~4Á1l'+fJ~)/16~. Obsetvé tlu1l uAEUC(tt.tilitx,tJ/c}Af = 
2(v+ T8+ÁT)l16~ ? O .. ·.- fhat ls, thé hlthet the ditference bétwccn thé two reversal cost twes 

the highét the bertetit§ ftófi1 n1tsl~ádirig the court. Furlhettnote, the benefits ttott1 lyln~ fót a 

high revetsat cost type Me highet than the bcncfits from signaling for a low reversa! cost 

25 Expresslon (11) also shows that thc benefits from signalling about T are indepeu<.lertt 
of a, whet1 a*=o:. 
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type. that is. M!UC(tt,T"ltt,Ti) > AEUc(a,TLla,TL).26 The benefits from lyittg, however, are 

bounded. Reca11ing that 'O<T<3-v, we flncl that 2óT/16 < AEUc(a,TLlcx,TJ< AEUc(a.,T11lot,TL) 

< t0AT/16. Thus, it C(cx,Ttt) > ·10/16óT but C(á,Tt) < 2óT/16, then it will ptty only for low 

rcvcrsal cost types to mnke lhe Court belleve that they índcc<.l havc low reversal costs . 
• 

Thus we ca.n statc: 

Lertuna 4: Th~ berteflts for a (cx.TL) type trom signallng irs true t.ype are loWér thán the 
befiéfils fot á (cx,T11) type from convittciftg the Court that it is (tt/t1). 

·. ·· C!óflsider ttow lhe.- tasé WheH both T ahd et are prlvate intormatiott. Frottl cquatiofi (9) -~ · 
. -~ ', ';_',· '. ·i:,, ·•:,,•.• ,:_:.-:¡-:,.. .. . ·:. ~- . -\( 

we c~,'d.etWé.:.t~~--~tt~_rtt$ trom signalhig. Assumc that would .congres!J signél,_·:fu.~_,C_ourt•s .'.~)\i/. 
· .. :.~~.:/~~~ij!~·-t~~-1.~-~t~ft:1~:~t~.:·~.:r;\~;-~~}:f .... ,. '· . . (~ ,•.=~--~ '·.:.::··-':; ·•~. · .. , ,.: ._>·· li .J' .. ~:_-~~: ·}s .. ~~·.:~• .... ~~.: ---~- ~st.~·,.~·-1? 

postetlót-lSél,t~~(~~ouftbHtféss• téVctsitl costs ahd P;tfcrerltes would. be ·suéh that the .•. ·; ?;-~{.'.._ 
• ',( .. \'· :'. ;:· ~- ··· ,.: , •• • • • "J ·,., ..... ··'. 

Court•s póÍl~lea·. ~o~ld be given by x, whUc 1f Congréss does not 9igrta1, then the eourt•s 
: - .... . _.r , .. ;::,.:";,- ,··· . 

opllihM ~bll~y Wbúld IS! ,t', 
' .· ,·· :· 

Th~I\· tt01n: llié ~sl párt of (9) we can derlve that 

26 J{eca1i lh~l ABUC{cx,t111éx,f J !=: AT(2v+2T11+AT)i16v > L\T(2v+2T1/AÍ)/16❖ = 
AEUC(tt, T1,ltt,T¡,). 
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Récalt. lhough, lhál tor interna! S()lutions prererences have to be stich thttt for lill 

(a:ta•tt•) xie(~+T)/~ Thtis, the term in largc bráckcts in (12) is negative. As a 

cortsequé~ct!, fot á11 (átt), the ooneñts of slgnaling are t1ositlve U slgnáltttg brlngs about a 

Court•a deélslt)~ ~io~f to Cofigte,~·s ideal point (the ori~ln). That is, L'.\EUc ~ o as x ! x*. 

observe. though. that CottgréSSé·s Wlth higher reversa! cosl~ gct highet bettefits ftom 
. . ; 

mlmlckihg 1óW teversat cosi types tban the latter types get from scparattng thetnselves from 

highet tYf>éá, .Wé Wartt lo cdt\flnn thát prutial result fof all x<X*. Frorn (12), it is 

straightfofwEitd tó see that 

which is positivc fof x<x*. Thus, the benefits from signaling are increasing in roversál costs¡ 

Thus, for a11 X<X*, ~gh tevcrsal costs Congresses wm have strong incentives to ntimick a 

low reversa! cost typc, thus, unless costs of signaling are positivety cottela~d wlth reversai. 

costs, it wl11 flevet pay a 1ow cost Congress to signa1. !he reason is straightfo:rwatd. if it is 

bcnefitlál for the loW tost type to signal, so is for the high cost typcs. Thus. the éouil would : . . . . 

not be abte to ~patate lóW ttottt high reversat cosi Cot\grésscs, artd ·hertce Will PáY nc; 
·" .· 

atterttion to the signaHnt ~tocess. But if that is the ~1tse1 thefi1 it does not ~ay to anyone w · · 

Lentrt1a ~! tf xa41, thert fór áll (a,ti.* ,T*), the benents for a (a,TL) typc Qf slgnaliñg ate 
16Wéf than thé benetits tora ca.Tu) type. 
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bbsétvé; tfü:mgh1 thát the inottotoniclty ot slgnaling benefits do not carry over to 
• ' ...... . -

pretetéttee !tttenslties. tt\ particular:· trom · (12) we l\avé that 

{13) 

·ne slgt_\ of cJAEUt/a~~• depends on the sigtt of lhe term in squarc btackets in (13). 
~- ~"': • ..... : • • • : · • 1. • • 

ObsetV~. that it tlgh!Httg ptovides the CourL wlth Cofigress• true type (i.é., that Congress is 
. _:- -'\.: _: .. ' 

abfo toº ae_t;ara~ ltst;tt ftoth atl othet Congrésses). thch x• >:fe= (v+t)/2a. thus. X+X* > 
• l.' ·""·'•:;, 

cv+ T}ta: &ílti tcduclftg o: lficteáSM the gahts from signaling. That is, lf it is possible tor a 
. · .... ·~·:··~•/;, .4.:·::~· -.· . · . 

high ;tx. lY~. t~. ~pflü~ ttoift; áll óthet types. then tóW a l,Yt)eS woüld hav~ Att éVéft highet 
. -;·· ·:,:,•, . .. ' . ' . 

incentive tó· &ltfiat , nut lf lt ls optlmat fot thetn to signat. lhefl pooling would atise. '1ñús, to 
. ~)·•=~· . ~-·· .' .• : ' .. ': . . ' . ' 

avoid 1'6ó)lftli ~l~allt\g cósts have to falt with a, as wc discussed at the betlrtning of this 

scctloh. . . 
1 • : )• ; ... 

thus. Wé can. stAte: 

Lemma 6: 1t siinaüt1g trlgg~tS a policy x=(v+t)/2<¾, then for Ml ct.t*) such that X<x~, 
the befiéfits of Mgnfilittg for a (cxH;l") type are smallcr thah the Signating 
bcMfl~ lóf a (Cti,lT) type. 

Leltlmas 5 attd 6 shóW the potential for pooling cquillbria in this írtodet. Sinte those 

Congress ty¡,es that ~ould álJoW high levets of judicial (and agency) dlsctetion, would thcfü 

types be knowil; are irtdeed those that benefit mote from fnlsrepresentthg lheir type by 

convindrig thc judidlley that they wm only allow iow dcpartures ftotn P, se¡,atation of typcs 

requlres dtffcrctttla1 costs of sfgnaJing. Our assumptlons ahout C(cx,T) ate consistent with 
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those needed to se~at!tc tlle diffetettt types, as signaling is more expe11stve for high t 'artd the 

low /J. tfpés. As l tottsequence, we ~an have diffetetu types of equutbrta., sorne r,oollttg ~nd 

sorne sepatatli1g. Neverthetéss. sittce there is only ooe slgnal Md four types <>! Cottgtci;sc!s, 

separating equilibtla wil1 onty be semi-separating. That is. at least two types of Congtesses 

will be pooted togethet. 

Pot instartcé+ it it is berteficlai for a (a¡_,T") typc tó sencJ a signaI. then lt is atso 

beneflcitl1 fot ~vetyótte élse1 a.nd . hencc tltc signal will hot be ihformative. As a cortsequence. 

the signát wltt ttot oo ~ettt. that is1 thete is compiete póooltng. Thls wt>tiJd h~ppen, for 

example, U C(ct/1')=0 fot an T and et. · 

Depettding ott the cost oí slgttaling for thc difforent types, and 011 .1ct and L\'f 1 

s~paration coutd ba based on the cost of reversitlg {l.e. att Tt types slgctah whlle att t 11 types 

do not), or on thc tnatgllial disutility (i.e. all <111 types ~ignal, while ali <Xi. do t'lot).27 Finally, 

an intcrniediAte case could aríse in Which three types ate bunched together Md onty orte type 

is separated. Wé pteséttt these tesuits in Propositlon 1. 

P ropositio n 1: \liiLh positi vc s i ~n: tlin~ cos l.s , t lH'I '" :,1 ·, , l.1\'f', Íl:l'-~ic 1.:- 1 .. , ,_, ,,r 
eq u ilibri::.t: .::t ) toLal pooling wi Lh 110 :.:.: i ~ 11: tl i1 1L'. ; : tnd iJ ) p:t1 ·Li:d 

poolin~. F' url.lteJ: - mo 1·c , Lhe follo 1v· i n .:; p :11·1 i:tl pool.ins; c :1r111ot. 

ari se: ( i ) parl.ial po,Jling witl1 ( a.i 1l 11) , ,i=l,,11 L~·pcs sig11:ili11:~; 

( ii) par l.ial pooling w.ith (a ¡, ,Tj), j= l. ,[-l 1 :, pe.-~: :ü.,;n~tlir1g: ( i ii) 
par Li:.ll poolin.:.z "· i lJ 1 (ui ,'l'_;) , i=L ,11, ,i::: J.,1 1. ir-. i L~·pcs s i~n:ilitt.!'.;: 
( iv) p:-u· tia l pooiíng 1vilh (ar_•T¡,) r-tnd t n 11 ,'í'¡¡! t:-:pes si~nolin:::: : 
and ( v) partial ¡,ooling wiLh 01tly lur.,'1 11 ) l ."I ' <' s igrw li1 1g. 

:2
7 

It is sttaighttorwárd to see that án equilibrium ca11not exist where a11 T 1t gf goal they 
are TL but atl 'I't. types do ttot. the teason is that if thal is thé case, then the court petceivittg 
that onty Tu lypés sigtta1, wóutd ififer that those sigMlihg ate ltt fact T" typcs1 atid hcntc thc 
signaling wiJI nol be producti ve. 

. . ' ,,• , . 
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Proof: Since w e alre::id,v show<.'d Lhat t.ot.-il pocil in~ rn:1.1 :11·i ~<' , I n :· 1·c•1·r• 1 ]1,· 

proposiLion we ha.ve to show condiLions (: i-(h·). L'un,! i1ic>11s (i)-(ivJ :ll'<' 

proved l>.v contr<1d ic l km . To prov,, (i ), n ss11111c 111:,1 i! i:-: l ,<'n<'fici:tl l ( n· 

sig nal t hen, provides informaLion Lo Lhe Cou1·L 3houl l' bul no L :1bo11L c . 

Since ll1er e are two t.nies of a, ea.ch has a 50% p rol,.-,1hil it .1· . :\s :i 

conseque nce , for those wbo signa] (a1,'f 1 )=[(a1.+a
11

)/z,·1
11

1. \\'hile> fnt· L!1os•' ·,-;j¡, , 

do not, (a 0,Tº)=l(ur.+a 11 l/2 ,'J'i_J . F'11rlhcnnore. it is c:; [1·:ii ,I l,:f,,n,·:11·,l t e, :0 ., -,, Llv1L 

opti ma liLy. 

ag:ü:11 a ,:on t 1·adiction . 

( (l 1, } pJols , ,1· t11 (a 'l' ) by s1·,.·~a11·n,. T"1r,!11 , a 1=uº :1r1d ¡· '='(·º , 111eP 111·n ,_, t.h.~t L' L 1 · ~ ., 11' H · ~ "º · '=' • 1 - " · • 

x 1=xº, anrl s ince sig;nalin g costs are positi ve, iL c:1111101, lle bcnefici..il t ,;, scnd 

a s ig nal. 

Finally, to prove (v), consider a sit uaLion "·hcre Li ie onl:v one to 

signa! is (aL'TH), while the other three t ypes prefe r r:ot to s ignal. Since 



r· t ,-, r , • , • ·-1 / , / • 11 , , .J 11 11 , 11"' ,- 11 , 

011Jy O11e Ly1,e sign:1ls , t,h ~ Co.t.n·L c::Ht 11J.f'e 1· i Ls i<i('r t l ¡, . . 

\ • • 1 1 . 1 ! \\ ; 1 ·' • : i •• , 1 • • 1 

, · : , ;: · , ' 1 ' r , l :, 

, .. 

Corolla.ry 1: l (' .: ) ' 1 f \. ( , 1 l ( \ 1 .'· 1 1 • ~· .' 1 · : 1 ! • ; l l l ' : 1 j : • ¡ l ' ! ' ' ' 

11 l 1·, 0 l , ¡•1 ".; :,, -¡, :11·: •1,, . 1 1: "I ' :.: r,•:· 1' ! 1 

1 • 
1; . • 

In the next section we presentan example whcre only (~.TJ signals. 

A Seml-SeparatiHg Equliibriw,, 

In this sectlon we ptovide an example whete only (C¾,Tt) signals. Assutrte that di.!!!: 

.8, ex¡1 = L TL = .8, ta::: 1, ~~ .6, an_d let C(tt,t) ::: T(3·n)/10-.07. Firt~lly. 1et each of the 

four types have a t,tobability of 1/4. These assumption¡:; satisfy the different tequlretnents 

discussed in the body of the text 

Por onty (Utt,TL) to signal, the following four equatlons have to be satisfied: 

523 P01 03-15-92 1'7:13 
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(14b) 
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(14d) 

· SUb!titutlng the vatues for the· diffcrent parameters, we obtain that (l4a)-(14d) can be 
1 • • '. ,' .•, -~ . •• 

replaced by! 
,, .... 

. AEUC("1t/ft,l<t'.T1,aº.~) ::: .0935 > C(<Xit,t1) = .090 

AEUtc<it,.ttla1,t',aº;rº> = .0943 < C(~.tH) = .106 

At!ot(~/f"la1,T1,tx.0,JÓ) = .1243 .i: C(<Xit;t1-1) = .110 

. . ' '. 'A~µt¿"1_,Tultx\T1,aº;r) = .1189 J::'. C(tlr,;ÍL):::: .i.SO 

(15a) 

(15b} 

(15é) 

(15d) 

Equátlons (1 '> satisfy all the rcquiremcnts for the type (~/f J to be the bnly orté that 

would slinnt. 

111. Final Comrtt~nts 

. . ,' 

... .. 

fo this papef we ptovide á positive theory ot législative intent. Our théóty expláitis 

two empirlcA1 p~ttlc~!.: ~itst, why Congtess sorne times legislates in very vague fóftfi; 

alloWlrtg ~Ub$tattilal discrédón_ in the interprctation to the agencies and the. Cout~i wh~lc in · 
•, : ' ~ '1 ·.: 

others U pasees vcty s¡;eeific pieces of lcgislation, substMttiatly tcstrlcthtg agency and judlclai ·::- · " 
1 • • 

discreUori. fhe Séc~ftd puzzle thál our theory can expláin, iS Why the CbUt~ seéhi to look a( :~i: .; 
:'.· ·':':l . .. 

. ' • 1 

legis1atívé httént lh filakittg thelr decisions. Out theóty suggcsLS that these two pUtzle§ tü'é ., ,~-:_,. · · . . ' ', ' . . . . :·\~. :~~-:: i~. 
not unti!1atéd. 136th áfé th~ !$uU of éé>Sts ot wttliñ& · ~pcciftc pie ces óf lfiistttlióti Arid 6f .. : ):~/i} 

.. ' . . ' . ' .. ·.... . .. . ~ . ..·. ··> ,':~>>. '-· ~·. .. .:. .: ~-=- ::;. .. ', 

reversittg llie _touft,· as. w~U M ot t11tk óf infoiffiatfott abotit Cóttgress1
~ i,ré(etcttées tfld .. · · =. ;<?.:;:· .~ 

' . ' . . ··.,, .. ':' .\. ' .:·.::_: .. ' ':,.i' ' -.~- .· 1, •. ·.·, ', •·, . • • ' • ;·:;:·t.:\~~ ~·· . ·: :/•f\~ ,">-:'.-

revetsat c~~tá. ~ .. Sl~et( wrltHig -~~~itié pieres ot legtsttstlbrt is ~ostly, lt wúl fi.ót atways··:b~ .' · ::. JJ.:.< 
O •. • O •~•·N,• ~:~· .: :·• •• ••.: • • < ~~ ... : ......... ~ •:\ • • ,''•<:· -: 

worth fót membets 6f Cottgéss to cxpress ltt greát dctail what f:lolicy they wouid 1ike · the · · , 1 
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agencies ánd the C~t to achievc. ~n _P~kular, if the coste; of reversing ágency and judicial 

dccisions is )Íety ~and/or if the rclevant mcmbers of Congres.s are telattve1y ittdlffcretlt 

about the ácttia1 potictes that will be· taken, then it wili not pay f or Cougress to s¡jecify ahead 

oí time what r,olicies should be bn_dert.aken. On the other hand, would Congres~ specify thc 
• 

policies. thett théy ate providing"a signa1 that thcir cost of reversing is quite low. aud/c:>1· that 

they t.ertd !ó. hliVe átfOftg pret erehces about policies. 

~6.r AigflAlittg tó be téléVMt (l.e. for specifié tegtslátion to be dtafted 6tlglrtálly). . 
... ·· ~:i\· ; ~:·' ~,. ': .. '. ·. . . ' . . . . . ·--..,..::._~::_. "!. • . ... ·, 

hoWeVér, tité t!oUl':18. ~ltHu,t háve full information ál>oUt Cot\gr~ss• s prefercnées ind .re versal >- i•: ··>. 
. . "':i º?•.i/?:/-' /. '. . . . . ' :--. ·. ·. '· .. ::.-:. : ·. .,, :;,-- ... 

_costs .. Wóuld that.~e thé táSe. úién all ¡>icces óf léglslaUón.,would be vague¡-_as t!tete js í10 · · · 

Iieeit~ k~~lfy ~h~l'-is\_iéat1; weli khown. Once Ptétercn~s and teversál c_óst$··~fe \ :· .. ;_ :: ·:· 
r • • : • :J,; ":• ': • • I • ' • '> ,_ • ' • • '. ;~,¡ ,,' • • • ~ •,~,.• • : 1 • 

' :, .•, 

urtceflütt •. -~6Wé~et, -~.e _C~Utt tttay 1oók at Corigtess' ácliot1§ ánd exttact. atbelt parthtlly. >·< ·:·:: 
. ~... ~, .'5~:- J ~.:. :,.·•.· ·~ •••• .'_.' • • • ·•. ,• • ·"" t'. ,. ' •• 

Congréss'Á thori6iét1stfos.- ···u éottgress passed a ~péélfic law. thett the optlrñM décisiort fót .'.!; \:.: \:. 

thé e~~ wm ~ --~l~~ét ~o-~e id~ poit1t of Cortgféss lhatt jf ~ottgttss p~d a Vágue piéce>ié\. 
of legl$1~;~~>~/,_~;::_-\.·.i,.:.~.·:, ,· .:. • ·¡ . . =·: -~:-: . . ··. . .. ·:.:iJ{·: 

· · :· · : _-.-:·,\i~'f.,. · .. _ · · · . · .. :, ,: ::-: · ·. f. · •. :,·\:-dih . .. 
. A maln lffl~tlfü\ll6n. of..this paper is that the court ·w6utd Hke to prófuú~· bthavfot bfflt:f~,. · 

. . ··-..·;:-r<· .·· : . ; : ;.,¡. .. .. _ ' . . . . ' ' ~ ', ' .. --~~>::·~ . ' • •,. . ... -/~~~~ ·}'~~ 

Coni~s th~l. taé~i~~,: ~11~,.t~~n of types. By se, dot~g, the ~ourt incre~.-~s, ~~ fitrtount o~ .<< ; -'. 
. . •. . • ': )· . ".:: ·", '•.: .. •' ' . .' . ' . ·•:· -. . ' • . ' . ,;, ·.· ·.t:·-·_ti~t:'· :'~;•. 

infórma.tiofl ít hás a~out pótéfttfa1 eongtessionat tespottse to its óWrt ·decistorHb . 1'1lis suggéSts••: ... 
' • :. :: ' -:· ;:~?\·: ' , 0 • , ~:-· ~ >~.: • ~ 1 • .· , ·.· '• ·•.·.. , .-·>1 ' ., 

that cánotts . of AU\fut~ey lf\tétpfetatlon will be btased te1watds cottgresslonat a~Uvltie~ that ~ -::: · , 
. t',1:•' .· ' . ,. .:.: 

. · ... ~~~::}: ·:~,:-~· 
neither stf tñviat M tb bé putsued by cvery one 1rt att cottgtesses, not su 'cosUy as ~lttg . . . 

almost lsttfH:,~Mbte to untlerlAke by most congresses¡ 1ft this senscf the st!fldatd vtew bf 

judiciat éanofls ot slátulotY tnt.ctptetation seettt to fit our frámewotk. Judges fti~t 1ook to tlt~ 

wording ot the a.ctuál statute {the most costly sigt1at óf all), then they look át commiHec 
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reportá artd fittalty lo 1etislatlvé histgry (the poorest signal). An interesting tópic left for 

future tesMtch is the éxturtiMtiott of thc ditTerent canohs of statutory intcrptetalió1i irl light of 

the factofá iderttlrted in ihts paper. 
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